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Court of Appeals of the District of Columbia 


Xo. 4580. ; 

Hakiiy B. Kosk, Appellant, 

( 

vs. 

Till-: Washixgtox Times Compamy. 


a 


Supreme Court of the District of Columbia, 

At Law. 


Xo. 72190. 


I lAiatY B. Bose, Plaint iff, 

vs. ' 

The Wasuixoi-ox Times Company, Defendant. 

UxiTEi) States of A.mekhw, 

District of Dott(}ul)ia, ss: 

Be it renunnbered, That in th(‘ Sn])reme Court of the 
District of Columbia, at tlu‘ Citv of Washiimton, in said 
District, at the tinu's liertMiiaftiu- nu‘iition(‘d, ih(‘ following: 
papers wmv tiled and ])roc(‘edini;s had, in the above-entitled 
cause, towit: 


1—458Ga 


o 


IT. B. BOSK VS. W’ASTTIXGTOX TIMES COMl’ANV. 


DccJarafuni. 

()('to])(‘r 2.*), 

Ib llio 8n])n‘nH‘ Court of lli(‘ District of Columbia. 

At Law. 


Xo. 72190. 


Habby B. Kosk, Plaintiif, 


The 'Washixgtox Times Coaipaxy, Defendant. 

The ])laintiff, Harry B. JLise, sues llie defendant, The 
^Vasllin^'•ton Tinu's Com])any, a body corporate, for that 
tlie defendant did lK‘r(‘t()foi’(‘ to wit in the month of July, 
1924, on or about the IStli dav of said month falscJv and 
maliciously com])ose and publish of and concernini>’ the 
})laintiff in said news])a])ei‘ ])ubIislK‘d by the defcuidant in 
the District of Columbia, to wit. The AVashin^loii Times, 
which said newspap(‘r tluai had a iari^v circulation throui>*h- 
out the District of (’olum])ia and th(‘ various stat(‘s of the 
union, and in foi-(‘iyn countries, thc‘ followini>' false, scan¬ 
dalous, defamatory, and malicious libel, to wit: 

A}j])earin,i»'on lii'st pa.^'i* of said newsjiaper the folloAving: 

“12 Barrels of ‘Corn* Xett(‘d in Bum Baid. 

“Owner of Shop is Being Held. 

“Alan Mends Corsets as Bum 
Baiders Wait foi‘ 


Warrant. 

“X^eeding a new tins Brivatc* Alex Friedberg, of the 
Fourth precinct station, iioscmI about tin* Bamsdell Tire 
Company, 1892 Fourt(‘enth sti-e(‘t northw(‘st, today. 

“His nostrils suddenly caught an unmistakable odor. 
Immediat('lv losing his int(‘r(*st in th(‘ tir(‘ market, 
2 he excus(*d hims(‘lf from tlK‘ voung salesman who 
waited on him with a remai’k al)Out laibber being too 

O 

high' priced. 
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“Koturns to Raid. 


‘‘A few lioiirs latei* this afternoon Friedl)eri»- came back 
for the tire—tog-etlier willi a raidin.<>- party of policemen 
and revenue ai;'enls undei* the direction of (^aptain Robert 
E. Doyle, of the Eie:hth pr(*cinct, and Inspector AV. H. 
Harrison, who rolled twelve ])arrels of alleged corn whiskey 
out of the rear of the tire sho]). Several hundred onlookers 
jammed the alley and interestedly followed tlie proceedings. 

“Each of the barrels, police say, contains lifty-two gal¬ 
lons of li(pior, making 624 gallons in all, worth, at the cur¬ 
rent ‘corn quotation’ exactly ^3,744. 

“Investigation showed the reason that Friedberg was 
able to smell the corn whiskey was because one barrel had 
a plug out of the side. ! 

“To the casual observer the ])arrels were nothing but a 
huge pile of tires as they were com])letely covered by this 
means of camouflage. 

“Harry B. Rose, i)ro})rietor of the tire shop, was ar¬ 
rested on a warrant charging him with illegal possession. 

“Pending the arrival of the scpiad of ])olice and revenue 
men who had gone to the office of Fommissioner Beorge H. 
Macdonald, Rose was ‘technically’ under arrest. 

“Re])airs C’orset. 

“While Mr. Rose, who disclaims knowledge of the pres¬ 
ence of the barrels of liipior in his store, was under the 
guardianshi]) of Lieutcuiant d. A. Sullivan, of the Eighth 
precinct, he calmly sat at his desk re])airing a ^ladame X 
corset. 

3 ‘‘Mr. Rose good-naturedlv chatted with Lieuten- 

ant Sullivan, telling the history of the big success of 
Madame X corsets and how it is (‘asy to repair them due 
to the fact that th(‘y need practically the same treatment 
as an inner tube of a tii*e. ' 

“Mr. Rost‘ gave tlu‘ ])olice the iiame of a man, said to 
live near Eckington, to whom the' rnpior may: belong. Mr. 
Rose said: ‘He is tlie only man 1 know of who would have 
nerve enough to do anvthing like this.' 
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‘‘Siil|)])e(l It In, 1I(* Says. 

“'riu* ])ropi-i(‘t()r loM l]i(‘ I’aidin.i;' oHicers that he was frc- 
(|iieiitly eat oI'iIk* sho]) and that the l)arrels must liave been 
hroauiit in yesterday and the wool pnlled over the eyes of 
the I'onr yonny men who hav(‘ ehari;e of Ids repair shoj) and 
the only ones in the store. 

“()n(‘ of th(‘ i'(‘vc*nne num said they i;()t a ti]) that the 
liijiior wa^ eom— 

And eonliiinini^' on the seeond i)ai;’e of said newspa])er as 
follows: 

“Tii-e Man Ahmds Corset as Rum Raiders Await AVarrant. 

“Riselaiins Whiskev Found. 

inii' to the Foui’l(‘enth stre(‘t place from Baltimore and 
that tinw had hecm on the lookout for it. 

“Those who ])artieipatc‘d in tin* I'aid included Revenue 
Airent Rose and Rolicemeii C. II. 'rraminall, toii’ethei’ with 
those alrea<ly mentioned." 

That in addition to the above, a ])hotoii'ra])h was ])riiited 
on tin* tii'st paii'e of .^aid news})ap(‘r in connection with the 
fals(‘, .''^(‘andalons, (hdamatoiw and malicious libel heiadii- 
ai>ove s(‘t forth showinii’ sevtu'al men i;ron})ed around sev¬ 
eral l)ai‘reis, and the followin.i^ inscri])tion ap])eared im¬ 
mediately above and in conn(*ction with said photo- 
4 u raph: 

“Raidinu' Rartv with Rum.” 

* • 

Imm(*diat(4y below and in connection with said plioto- 
^^rapli the follow!ni;- pidntecl matter ai)])eared: 

“Vo, Ilo. lio, and twelve han-els of corn whiskey. Mern- 
htu's of th(‘ raidiii.u' ))ai‘ty who co)iliscat(.‘d the licpior in the 
i'«*ar of the Ihimsdcdl 'rir(‘ Shop, TSO'J Fourtecmth street 
northwest, and arrested Ilaiu-y B. Rose, proprietor, this 
aftei'iiooii: Ca[)t. liohert F. Doyle, of the Fi.i»'hth ])r(‘cinct 
Station; Roliceman Ale.x Friedl)eri>‘, laeut. J. A. Snllivan, 
]i(*v(‘nu(‘ AiH(*nt Ros(*, and Policeman C. II. Trammell and 
3i. AV. Smith.’’ 
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And tlie plaintiff says tlial the statement and charges con¬ 
tained in said pnhlication against him, and the allegations 
and inferences therein set forth that the idaintiff was a 
‘M)ootlegger,” or iiei'sonally engaged in the ilh*gal ])osse3- 
sion or trading and dealing with intoxicating li<inors m 
violation of the Xational Pi-ohihition Act, aiid that the cir¬ 
cumstances therein set forth as tmiding to ci'cati* or justify 
such suspicion against him had any existence in fact, and 
evei’v and all stateimnits or infeixnices contained theivin 
of unlawful dealing with or ])Oss(‘ssion of intoxicating 
li(}Uors and improper conduct on the ])ai*t (if the ])laintilT 
are absolutely and wholly false; that he, said ])laintiff, is 
not ill anvwise guiltv of the said offenses so laid to his 
charge or sought to he im])ute(l to him in and by said false, 
scandalous, and defamatory ])ublication: and that the said 
libel, by reason of its said ])ublicatioii in the said newstiaper 
was circulated and iniblished widely throughout the Dis¬ 
trict of Columbia, and the various states of Die Union, and 
in foreign countries, and that by reason of said ])ublication 
])laintiff has been greatly damaged and injured in his good 
name, fame, and r(‘putation, and has Ixhmi brought into dis¬ 
grace and disrepute among diverse lunghbors, friinuls, 
business customers, and other peu'sons, and before 
5 the ])ublic generally, and has been gi'eatly injurivl in 
his business and occipiation as a manufactui'er, 
merchant, and salesman, and his ability to earn his livli- 
hood and aciiuiri* his customary profits and; (.‘arnings has 
therefoi'e been greatly impaired, and that by: naison of the 
commission of the giaevance aforesaid, diveu'se good and 
worthy citizens have suspectcnl and belic^ved, and still do 
sus])ect and believe the plaintiff to have been guilty of en¬ 
gaging in the business of unlawful trading in, storage, and 
possession of intoxicating li(jUors, and to have been guilty 
of the bad and impi-op(‘r coiidiiet so published of and con¬ 
cerning him, and have, by reason tluu'eof since wholly re¬ 
fused to have any transaction, ac([uaintanc(;‘, oi- business 
relation with the ]>laintifr, as they otherwise would have 
had, to his great damage*. 

That on or about the day and year afori'said, tlie plaintiff 
herein was plac(‘d under arr(‘st by the Polic(‘ Ofhcials of 
the Distinct of Columbia under charges of violating the Xia- 
tional Prohibition Act and immediatelv thereafter was re- 


G 
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leased on ])()1 k 1, and remained under said bond continuously 
from to wit tli(‘ 18tli day of July, 1924, until on or about the 
1st day of l)(‘eember, 192b, at whicli time plaintiff was 
wholly abso]v(‘d of any and all of the chars^es then pending 
against him, and the United States District Attorney for 
tlie District of Uolumbia entered a nolle ])rosequi of said 
charges against plaintiff and immediately thereafter plain¬ 
tiff's bond was discharged and he was granted his full free¬ 
dom. 

"Wherefon* the ])laintiff brings this suit for Fifty Thou¬ 
sand Dollars ($b(),()0().t)0), besides costs. 

W. CAMERON BURTON, 

Attorney for Plaintiff. 

() Pleas. 

Filed November 15, 1926. 


Now com(*s the defendant, by its attorney, and for pleas 
to the (h'claration fil(*d in the above entitled cause, savs: 

(1) That the caus(‘ of action sued upon lierein accrued 
inoi'e than one y(‘ar from the commencement of this suit, 
nam(‘Iy, on, to-wit, the IHth day of July, 1924, and is barred 
by th(‘ statute of limitations. 

(2) It admits that on oi- about the 18th day of July, 1924, 
it pul)lish(‘d th(‘ article tli(M*(‘in referred to and quoted, and 
that it was tli(‘ publislKM* of a newspaper known as the 


AVasliinii-ton 'fime 




It furtlnu* admits that on the 18th 


day of July, 1924, th(‘ plaintiff was })laced under arrest by 
the i)oli(‘e ollicials of tin* Distinct of Columbia on charges 
of violating the National Ui'ohibition Act and was there- 
afttu* i*eh‘as(‘d on bond. It is not advised as to the outcome 
of the said ainn'st and if th(‘ alI(‘gations in respect thereto 
are de<*med material calls for strict ])roof. It denies each 
and evei'v of tin* r<*maining allegations of the said declara¬ 
tion and says that tluon* was found in and u])on the prc'mises 
r(‘f(*rred to in tin* artich‘ com{>lained of a licpiid lielieved to 

be wiiisk(‘v and in the manner substantiallv set forth in said 

* • 

ai’ticle; lluit as a result thereof the plaintiff was arrested as 
set forth in the said declaration and that it x)ublished the 
said article which is substantially true in good faith and 


H. B. ROSE VS. WASIIIXGTOX TIMES COMPAXY. 

without any malice or ill will toward the [daintiff. And this 
defendant further specifically denies tliat the; statement and 
charges contained in said article and the allegations and 
inferences therein, set forth tliat the jdaiiitiff was a ‘‘boot¬ 
legger’’ or personally engaged in the illegal posses- 
7 sion or trading and dealing with intoxicating liquors 
in violation of the National Prohibition Act. 

WILTON J. LAMBERT, 

Attorney for Defendant. 

Beplication. 

Filed November ‘20, 1926. 








* 




Comes now the plaintiff and for re])licatiion to the first 
plea of the defendant filed in the above-entitled cause, says: 

That the plaintiff was under a disahility to bring his 
cause of action from the time of its accrual until, to-wit, 
the hrst dav of December, 1927), bv reason of the fact that 
he was i)laced under arrest by the Police Officials of the 
District of Columbia under charges of violating the Na¬ 
tional Prohibition Act and that he was placed under bond 
and held to bail and that he remained uiahu* isaid bond con- 
tinuouslyM'rom the 18th day of July, 1924, until, to-wit, the 
first dav of December, 1927). af which time the United States 
Attornev for the District of (’olumbia eiiti'red a nolle 
proseciui of said charges against the plaintiff and immedi¬ 
ately thereafter plaintifUs bail and bond were discharged. 

W. CAMERON BURTON, 

Attorney for Plaintiff. 

Demurrer to Reylieation. 

I 

Filed Xoveiiiber M(), 1!)20. ' 


# 


* 


* 


* 


■* : 


JJie defendant says that the ])laintill's re]>lication is bad 
in substance. 

WILTON J. LAMBERT, 

Attorney for Defendant. 
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8 Anioiiii’ tli(‘ ])oinls ot* law to l)e arj^iied ii])on the 

i‘orrii-oiiii 4 ,' <l(‘nuirr(*r arc tlu‘ Tollowiiii^: 

(1) That the said replication do(‘s not s(‘t t'orth facts 
wliicli it' ti"n(‘ annnint to a (lisal)ility lannoving tlic o))era- 
tion of the statute of limitations au'ainst the cause of action 
suc‘<] on luM'ein. 

To Mr. \V. (hinuu’on ]>ui'ton, 

Attornev for Plaintiff: 

1'h‘ase take notic(‘ that the afor(\u’oing' will be for liear- 
in.it' on the drd day of Descend)er, li)l2(). 

AVILTOX J. LAMBERT, 

Atfonicjf for Defendant, 

S(‘rvic(‘ of copy of aforeiroinif acknowled.s;'ed this 29tli 
(lav of Xoveinher, 

\V. ('AMEROX ludrrox, 

Atforneu for Plaintiff. 

Snprenu* Court of tin* Disti-ict of Columbia. 

Friday, n(‘cemlK‘r lOth, 1926. 

S(‘ssion r(*sum(*d ])U]‘suant to adjouiannent, Mr. Justice 
Siddons, presidin.u'. 


Fjxui consideration of th(‘ (huninuau* of the defendant 
tih'd herein to the i-e))lication of the ])laintiff, it is ordered 
that said den]urr(‘i‘ b(‘, and tin* sanu* is h(‘r(‘bv sustain(‘(L 

« 7 

and th(‘i-eu])on, the ])lainti!‘f elec'tin.i;- to stand upon the 
])h‘adin,irs as filed her(‘in, it is fni'1h(*r oi*d(‘i*(‘d that this said 
caus(* be, and tin* same is h(‘i'(*by dismiss(*d. 

'\Vher(‘Upon it is considet'cd that ]>laintiff take nothin.i:^ by 
this action, that def(‘ndant .eo ln‘nc(* without day, be for 
nothin.*;' held, and rc'cover of ])laintiff its costs of defense 
to be tax(*d by tin* Clerk and have execution thereof. 
9 Fi'om tin* for(*^'oin.e-,jud,;;'m(*nt the ])Iaintiff notes in 

o])en Coui't an a])peal to tin* (V)urt of A])peals: where- 
u]>on tlu* maximum of an undeilakin.e: foi* costs is liereby 
fixed in tin* sum of Oin* llundr(*d Dollars with leave to de¬ 
posit tlie sum of Fifty Dollai's in lieu thereof. 
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Memorandum. 

December 23, 1926.—Undertaking on appeal approved 
and filed. 

Assignment of Errors. 

Filed January 5, 1927. 

# # * * « * • 

The plaintiff, Harry B. Rose, is advised and so states for 
assignment of errors, as follows: 

1. That the Court erred in sustaining the demurrer to the 
replication. 

2. That the Court erred in lidding that a person who has 
given bail is not imprisoned within the mieaning of the 
saving clause of the Statute of Limitations. 

3. The Court erred in holding that the word ^^impris¬ 
oned” as used in Section 1265 of the Code of Laws of the 
District of Columbia, means actually, pliysically confined 
or incarcerated, and that this is not the status of one in 
the custodv of his bail. 

4. That the judgment entered lierein is contrarv to law. 

W. CAMERON BURTON,' 
GEORGE R. SHERRIFF, 

Attorneys for Plaintiff. 

Received copy of the above designation of record this 
5th dav of Januarv, 1927. ! 

WILTON J. LAMBERT, 

Attorney for Defendant. 

10 Designation of Record. 

Filed January 5, 1927. 

* * # * # • , • 

Tlie yilaintiff liaving perfected an ap])eal herein to the 
Court of Appeals of tlie District of Columliia on the 23 day 
of December, 1926, liereby requests the Clerk of the Su¬ 
preme Court of the District of Columbia to prepare, at 
plaintiff’s expense, a transcript of the record,on appeal in¬ 
cluding therein the following papers and proceedings, to 
wit: 

i 

2—4586a 


1 
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1. Declaration, 

2. Pleas, 

M. T\t‘])licalion, 

4. Deiniin-io- to re])]ication, 

r>. ^Icniorandnm, Dcaniii'i'in- sustained, 

(). Jndi;'nient, 

7. Memorandum of Ap])eal bond, 

8. Assi^nnnait of errors, 

toi^etlier witli a copv of tliis desi,legation. 

W. (’AMKKOX BUPTOX, 
(iK()R(;K K. SHERD IFF, 

.1 tiotn C//S fo r ai Ilf iff. 

]X‘ceived copy of tlie aViovi* desiyoiation of record tliis btli 
<iav of Jannarv, 1027. 

AVILTOX J. LA.MBEKT, 

AttiniK'ij for Defendant, 

21 Supreme Court of tin* District of Columliia. 

U.NiTEi) States of America, 

Disfricf of ('(/I i( III hia, ss: 

I, Fi'ank E. Cuiiiiiii.uliam, (d(‘i-k of tlie Supreme Court of 
tlie District of Columi)ia, iKUH'by certify the forejjcoiny: pages 
number(Hl from 1 to P), l>oth inclusivi*, to lie a true and cor¬ 
rect ti'anscrijjt of tlu* r(‘cord, according to directions of 
counsel herein tilcMl, copy of which is mad(‘ part of tran¬ 
script, in caus(‘ Xo. 72100 at Law, wliei-ein Harry B. Rose 
is I'^laintitf and Tlu* Washington 'fimes Com])any is De- 
fenda.nt, as the same ]'(*mains upon th(‘ tiles and of recoi’d in 
said Could. 

In testimony \vhei'(‘of, I hei’euuto subscrilH* my name and 
atlix th(‘ s(‘al of said (h)urt, at tin* City of AVasliington, in 
said District, this Mist day <jf .Marcli, 1027. 

[Seal SupreiiK* Court of tin* District of Columliia.) 

FRAXK E. CUXXIXCHA.M, 


Endorsed on covin-: Disti'ict of Columbia Supnmn^ ('ourt. 
Xo. 4580. Harry B. Rose, a})])(‘llant, vs. Tin* Wasliingtoii 
Times Company. (Vmi*t of A])})(nds, Disti'ict of (.'olumliia. 
Filed Apr. 11, 1027. Heni-y W. Hodg(*s, Clei-k. 

(4586) 
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IN THE 


dflttrt of Ap}j?ala.itsfrict of (Eolomlna 

April Term, 1927. 


No. 4586 


Harry B. Rose, Appellant, 
vs, 

I 

The Washington Times Company, Appellee. 


APPEAL FROM THE SUPREME COURT OF THE 

DISTRICT OF COLUMBIA 


STATEMENT OF THE CASE 

This is an appeal from a judgment for appellee dis¬ 
missing the cause after sustaining a demurrer of the 
appellee to the replication of the appellant. : 

The appellant, as plaintiff in the court below, filed 
a declaration against appellee, as defendant, for dam¬ 
ages resulting from a libelous publication appearing 
in the newspaper owned and published by, appellee, 
said libelous publication appearing on or about the 






18th day of July, A. D. 1924. Appellant's declaration 
was filed October 25, 1926. Appellee filed a plea alleg- 
ing the fact to be that the cause of action accrued 
more than one year before the commencement of suit 
and was therefore barred bv the statute of limitations. 
Appellant filed a replication setting forth the fact to be 
that appellant was under a disability to bring his cause 
of action from July 18, 1924, to December 1, 1925, by 
reason of the fact that he was arrested bv the Police 
Officials of the District of Columbia, held to bail and 
placed under bond for the entire period above men¬ 
tioned and, at the expiration of the said period, re¬ 
leased and discharged, a nolle prosequi of the charges 
brought against him having been entered. Appellee 
filed a demurrer to the replication, which demurrer 
was sustained, and appellant electing to stand on the 
demurrer, judgment dismissing the case was entered. 

ASSIGNMENT OF ERRORS 

1. That the Court erred in sustaining the demurrel 
to the replication. 

2. That the Court erred in holding that a person who 
has given bail is not imprisoned within the meaning of 
the saving clause of the Statute of Limitations. 

3. The Court erred in holding that the word “impris¬ 
oned" as used in Section 1265 of the Code of Laws of 
the District of Columbia, means actually, physically 
confined or incarcerated, and that this is not the status 
of one in the custodv of his bail. 

4. That the judgment entered herein is contrary to 
law. 
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I 


ARGUMENT 

The sole question for decision in this case is whether 
or not a person who has given bail for his appearance 
at a criminal trial is imprisoned within the meaning 
of the saving clause of Section 1265 of the Code of Laws 
of the District of Columbia, which reads in part as fol¬ 
lows : ‘ ‘ * * * That if any person entitled to main¬ 

tain any of the actions aforesaid shall be, at the time 
of the accruing of such right of action * * * im¬ 

prisoned, such person or his proper representative shall 
be at liberty to bring such action within the respective 
times in this section limited after the removal of such 
disability * * A person so deprived of liberty 

is under a disability as will be seen by the development 
of the following propositions: 

I. A PERSON BAILED IS IN THE CUSTODY OF 
THE BAIL. ‘‘Upon admission to bail the accused is 
regarded as in the custody of his bail from the moment 
a bond or recognizance is executed until he is dis¬ 
charged or recommitted.^’ 6 C. J. 952, Sec. 166. Pet- 
ersdorff on Bail at page 405 says, “As the ptincipal is 
always considered to be in the actual or potential cus¬ 
tody of the bail, who are, in contemplation of law, his 
gaolers, they may at any time during the continuance 
of their liability seize and render him in their dis¬ 
charge.” This has been recognized by the very early 
cases as readily appears by 1 Hale 325, which says: 
“Yet the law is all one if he be under bail, for he is in 
custodia still, for the bail are, in law, his keepers.” 
To the same effect are State vs. Hyde, 136 S. W. 316, 
State vs. Handy, 116 N. W. 599, and U. S. vs. Lee, 170 
Fed. 613. In the last mentioned case the court said, 
“In the theory of the law, by a recognizance of bail in 
a criminal action, the accused is committed to the 
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custody of the sureties as to jailors of his own choosini?, 
and is so far placed in their power that they may at 
any time arrest him upon the recognizance and sur¬ 
render him to the court, and are bound, at their peril, 
to see that he obevs the court ^s order/^ This view of 
the law is also to be found in the following cases: 

Taylor vs. Taintor, 16 Wall. 366. 

Savannah Guano Co. vs. Stubbs 75 S. E. 433. 

Levy vs. Arnsthall, 10 Grattan (51 Va.) 641. 

IL CUSTODY IS SYNONYMOUS WITH IMPRIS¬ 
ONMENT. ‘‘The term (cutody) in criminal law is the 
same thing as detention in civil law, and is synonymous 
with imprisonment, meaning the detention of a person 
contrary to his will, in actual confinement or the pres¬ 
ent means of enforcing it.” 17 C. J. 441. Levy vs. 
Arnsthall, infra. This rule was early recognized. Haw¬ 
kins in Pleas of the Crown, Volume II. 8th Edition, page 
138, has said, “A man’s bail are looked upon as his 
gaolers of his own choosing, and that the person bailed 
is in the eye of the law for many purposes, esteemed 
to be as much in the prison of the court by which he is 
])ailed, as if he were in the custody of the proper 
gaoler.” The extent of the custody is very aptly stated 
in Taylor vs. Taintor, infra. “Wlien bail is given, the 
principal is regarded as delivered to the custody of 
his sureties. Their dominion is a continuance of the 
original imprisonment. Whenever they choose to do 
so they may seize him and deliver him up in their dis¬ 
charge * * *. They may pursue him into another 
state, may arrest him on the Sabbath; and, if neces¬ 
sary, may break and enter his house for that pur¬ 
pose.” To the same effect is Everett vs. Holcomb, 58 
S. E. 287. (Citing Rapalje and Lawrence Law Die- 
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tionary): ‘‘‘Custody’ in criminal law, is ^ the same 
thing as ‘detention’ in civil law, and is synonymous 
with imprisonment.” 

In the case of Levy vs. Arnsthall, infra, the defend¬ 
ant furnished bail in a bail-trover proceeding and filed 
a petition for a writ of habeas corpus to be released in 
pursuance of a statute which provided in ' part that 
“while a defendant is in custody, whether under an 
arrest made heretofore or hereafter, the plaintiff * * * 
may file interrogatories to him, etc. * * * and the Court 
wherein the case is pending, or a judge etc. * * * may 
discharge a defendant from custody etc.” The defend¬ 
ant had filed a motion to be discharged under the bail- 
trover proceedings and that motion became part of the 
record. The Court said: “The question is, whether 
Arnsthall, being in the custody of his bail was not in 
custody under an arrest, in the meaning of that sec¬ 
tion! I think that he was * * *. A defendant in cus¬ 
tody of his bail, is in custody under an arrest; and 
under the original arrest under the capias. The cus¬ 
tody is continued from the time of that arrest, and so 
' long as he remains either in close jail, or in the friendly 
custodv of his bail which is substituted therefor.” 

In the case of Savannah etc. vs. Stubbs, infra, which 
was an action of bail-trover, the defendant was ar¬ 
rested by the sheriff and placed in the custody of a 
deputy, although not confined to prison, under a stat¬ 
ute which provided, in part, “The defendant shall be 
committed to jail, to be kept in safe and close custody 
until the said personal property shall be produced 
etc.” The defendant applied for a discharge upon his 
own recognizance as permitted by the statute which 
provided that when a defendant “shall by reason of 
his inability to give security, be held in imprisonment. 
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it shall be lawful for him to make his petition etc.” 
The upper Court held that the defendant was “held in 
imprisonment” within the meaning of the statute and 
quoted from Black’s Law Dictionary, page 597, as fol¬ 
lows: “It is not a necessary part of the definition that 
the confinement should be in a place usually appropri¬ 
ated to that purpose; it may be in a locality used only 
for the specific occasion; or it may take place without 
actual application of any physical agencies of restraint 
(such as locks or bars), but by verbal compulsion and 
display of available force.” 

The above two cases are of particular importance 
because of the fact that the Courts had a question of 
statutory construction before them. The situation in 
the case of Savannah etc. vs. Stubbs is practically 
identical with that of the instant case. 

III. THE WORD “IMPRISONED” IN THE STA¬ 
TUTE OF LIMITATIONS IS NOT LIMITED TO 
PERSONS CONFINED IN JAIL. “Imprisonment 
is not confined to putting a man in jail.” 31 C. J. 260. 
U. S. vs. Mitchell, 163 Fed. 1014, states: “Imprison¬ 
ment, in its general sense is the restraint of one’s lib¬ 
erty.” It is not necessary that a person be incar¬ 
cerated or confined to a prison in order that he may 
be imprisoned within the meaning of the Statute of 
Limitations. Wood on Limitations, Section 241, page 
1134, states: “Under the statute of James, the dis¬ 
ability arising from imprisonment relates to a re¬ 
straint of one’s liberty under process or color of 
law, or an involuntary restraint that prevents the 
person from fully availing himself of the remedies 
provided for the enforcement of his legal rights. Thus, 
in this country it has been held that a person held in 
slavery is imprisoned, within the meaning of the term 
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as used in these statutes and that the disability does 
not cease until he is emancipated.^’ Wood vs. Ward, 
Fed. Cases No. 17965. Matilda vs. Crenshaw 12 Tenn. 
249. 


The appellant in the present case by being placed in 
the custody of his bail was deprived of the liberty to 
which he would otherwise have been entitled, and such 
restraint was suffered under due process of law. 

Section 1265 of the Code of Laws of the District of 
Columbia merely uses the word ‘ ^ imprisoned ’ ’ without 
words of qualification, and we therefore must look to 
cases where the question of what constitutes imprison¬ 
ment has been decided, including actions brought for 
false arrest, malicious prosecution and false; imprison¬ 
ment. The rule as to what constitutes imprisonment 
sufficient to sustain any of the above actions is laid 
down by this Court in United Cigar Stores vs. Young 
36 App. 390, as follows: In Hebrew vs. Pulis, 73 N. J. 
L. 621 etc., the Court said, ‘The essential thing is the 
constraint of a person. This constraint may be caused 
by threat as well as by actual force and the threat 
mav be bv conduct or words. If the words or conduct 
are such as to induce a reasonable apprehension of 
force, and the means of coercion are at hand a person 
may be as effectulaly restrained and deprived of liberty 
as of prison bars. Unless it is clear that there is no 
reasonable apprehension of force, it is a question for 
the jury whether the submission was a voluntary action 
or brought about by fear that force would be used.’ ” 
To the same effect is Martin vs. Houch, 171 N. C. 317, 
and Fotheringham vs. Adams Express Company, 36 
Fed. 252. The appellant in the present case had no 
choice but to submit to a restraint of his liberty, and 
once in the position of a person bailed, he was at the 
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mercv of his bailor as will be seen bv reference to Tay- 
lor vs. Taintor, infra. In the case of Martin vs. Hoiich, 
infra, the Court said, ‘‘It is not necessary to constitute 
false imprisonment that the person restrained of his 
libertv should be touched or actuallv arrested. If he is 
ordered to do or not to do the thing, to move or not to 
move against his own free will, if it is not left to his op¬ 
tion to go or stay where he pleases, and force is offered, 
or there is reasonable ground to apprehend that coer¬ 
cive measures will be used if he does not yield, the of¬ 
fence is complete upon his submission. A false im¬ 
prisonment may be committed by words alone, or by 
acts alone, or by both, and by merely operating on the 
will of the individual, or by personal violence, or both. ’ ’ 
The Statute of Limitations does not contemplate 
placing under a disability only those persons who are 
incarcerated in jail. The Statute of Limitations was 
first enacted into law under the title of 21 James I. in 
England. This statute was in force in Maryland at the 
time of the cession to the District of Columbia and was 
enacted into law by the Maryland legislature under 
Md. Act. 1715, Chapter 23, Section 3. It became a 
part of the law of the District of Columbia as Chapter 
42, Limitations of Actions, Compiled Statutes of the 
District of Columbia, Section 7, page 360. From the 
time the statute was first enacted, during the reign of 
James I, the word “imprisoned’’ has been used and 
there has been no modification in the act, with the ex¬ 
ception of some inconsequential changes, from that 
time to the present, except that a person beyond the 
seas was previously included in the saving clause. We 
therefore must look to the conditions as they existed 
at the time the statute was first enacted because it is 
evident that so far as the saving clause is concerned no 
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modification concerning persons imprisoned has been 
made. Petersdorff On Bail at page 406 says, ‘‘and it 
has been already shown that the statute 5 George II, 
Chapter 30, Section 5, which confers protection on 
bankrupts for the space of 42 days after they have been 
submitted to the commissioners, does not apply to cases 
where they are in actual custody; and it follows that 
the bankrupt is not entitled to protection even while 
under examination before the commissioners against 
the common-law" right of his bail. ’ ^ It seems, therefore, 
that a person who gave bail was under considerable 
restraint and this is borne out bv Annon. 6 Mod. 231, 
87 Reprint 982. “Per curiam. The bail have their pris¬ 
oner always upon a string, and may pull the string 
whenever they please, and render him in their dis¬ 
charge ; they may take him up even upon Sunday, and 
confine him until the next dav and then return him; 
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for the entry in this country is traditur in baljium, etc., 

and the doing it on a Sunday is no service of process. ’ ’ 

! 

CONCLUSION. 

In conclusion then may it be said that the appellant 
was from the date of the libelous publication continu¬ 
ously in the custody of his bail and therefore impris¬ 
oned within the meaning of Section 1265 of the Code of 
Laws of the District of Columbia until within one year 
from the date of filing of his cause of action. The cause 
of action is therefore not barred bv the Statute of Lim- 
itations and the ruling of the Court below should be 
reversed. 

W. Cameron Burton, 
George R. Sherriff, 

Attorneys for Appellant, 
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Harry B. Rose, Appellant, 
vs. 

The Washington Times Company, Appellee, 


BRIEF ON BEHALF OF APPELLEE. 


ARGUMENT. 

As stated by appellant in his brief, the sole question 
presented by the appeal is whether or not a person 
who has been arrested and admitted to bail is ‘‘im¬ 
prisoned^^ within the meaning of the word; as used 
in the saving clause of Section 1265 of the Code of 
Laws of the District of Columbia. The argument of 
the appellant is divided into three parts intended to 
be builded each upon the other, and is in effect that 
because a person is technically in the custody of his 
bail he is imprisoned within the meaning of that word. 
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because legal custody, although not actual, is synon¬ 
ymous with imprisonment, and to be imprisoned is 
not necessarily to be confined in a jail. The whole ar¬ 
gument is founded upon a legal fiction rather than up¬ 
on a practical interpretation of the word ‘impri¬ 
soned.” 

Under the common law the word “bail” meant the 


release of a person “from custody upon the undertak¬ 
ing of two or more persons for him, and also upon his 
own recognizance, that he shall appear to answer the 
charge against him at the time appointed. It is a de¬ 
livery or bailment of a person to his sureties, so that 
he is placed in their friendly custody instead of re¬ 
maining in prison.” (3 R. C. L., 4) 

It will be noted that bail effectuates the delivery of 
a person who is being physically restrained of his 
liberty by the proper authorities into the ^‘friendly'' 
custody of his sureties. (See also 4 Blackstone Comm. 
297). 

Section 938 of the Code D. C. provides that whenever 
a person charged with crime is held to bail the court 
shall have power to allow a deposit with the clerk of 
money in the amount of the bail instead of requiring 
a bond or recognizance. 

It is thus seen that the common law as enlarged by 
the Code expressly provides through the medium of 
bail for the removal of the physical restraint that 
otherwise would be imposed upon a person charged 



eriiiic. Can it be said that in the saving clause of 


Section 1265 of the Code it was intended that a man 


who is not so far restrained of his liberty as that he 
can pursue his lavfful occupation and his other activ¬ 
ities in life in the same manner as any other citizen 
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is nevertheless imprisoned, and thereby deprived of 
the opportunity and privilege of instituting a suit to 
redress any claimed wrong or injury? When a man is 
taken into custody on a criminal charge he will be im¬ 
prisoned until he is released by the proper authorities, 
unless in the meantime he procures his freedom by 
guaranteeing his appearance in court whenever de¬ 
manded by the government, through the medium of 
bail. When such a release is etfected such a man is 
free to go and come without restraint and to do any 
and all lawful things that he pleases, subject only to 
one condition: that he deliver his person to the proper 
authorities upon demand. It follows that he can pur¬ 
sue his business or employment, bring suits, defend 
suits, and do every act that a person not similarly sit¬ 
uated could do, without hindrance or interference. 
The authorities cited by the appellant all are to the 
effect that the alleged custody of the accused by his 
bail is a legal fiction, although the substantial pur¬ 
pose of furnishing bail is self-evident, namely, to pro¬ 
cure the freedom of an accused pending his trial. Sup¬ 
pose that the defendant instead of furnishing a bail 
bond had availed himself of the provisions of 938 of 
the Code D. C. and deposited with the clerk of the 
court money in the amount of the bail, he would still 
be technically in the custody of the law, and yet, could 
it be held that he was imprisoned within the meaning 
of the saving clause of the Statute of Limitations, and 
thereby not subject to its terms? Yet to so find would 
be a logical conclusion from the argument of the appel¬ 
lant. 

Cases are cited by the appellant to the effect that 
imprisonment is not necessarily confinement in jail. 
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but may be brought about by threats, as well as by 
actual force. These cases, however, are not applicable 
because the cases themselves contemplate an actual 
rather than fictional restraint of the liberty of the 
person complaining. The damages claimed in such 
cases flow from the actual restraint of a person brought 
about by threats or force. In the case of an accused 
admitted to bail, the accused is not in fact restrained; 
the giving of the bail is intended for a contrary pur¬ 
pose, namely, that he be relieved of an existing re¬ 
straint of his liberty so that he may go about his af¬ 
fairs without interference. The fact that he is by a 
legal fiction technicallv in the custodv of his bail does 
not encroach upon that liberty, and until his bail ac- 
tuallv takes him into custodv and turns him over to 
the proper authorities, that liberty of action continues. 
It is for this very purpose of being relieved of im¬ 
prisonment that persons go to the expense of procur¬ 
ing bail. 

We have not been able to find by an examination of 
the authorities any case where it is sought to have 
the court hold that a person out of custody on bail is 
^‘imprisoned’’ within the meaning of the saving clause 
of a Statute of Limitations. As shown by the quo¬ 
tation from Wood on limitations. Section 241, Page 
1134, which is the only text in that work treating of 
this subject, since the birth of the statute under con¬ 
sideration, “the disability arising from imprisonment 
relates to a restraint of one’s liberty under process or 
color of law, or an involuntary restraint that prevents 
the person from fully availing himself of remedies 
provided for the enforcement of his legal rights.” (Our 
italics) This disability has been exemplified only in 
such cases showing that the person has suffered an 
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actual restraint of his liberty to such an extent as 
that he was prevented from availing himself of his 
legal remedies, such as slavery, arrest and detention 
by the proper authorities either in criminal or civil 
cases. : 

The replication sets forth no facts showing any ac¬ 
tual restraint of liberty of action of the defendant. It 
merely recites that he gave bond for bail which was 
subsequently discharged. There is nothing in the rep¬ 
lication nor in the argument of the appellant which 
show’s that appellant at any time during the period 
that he was on bail w’as restrained in any way or in 
any manner from doing w’hatever he pleased, nor is 
there anything showm in the replication from w’hich it 
may be inferred that there w’as in fact or in law’ any 
restriction imposed upon the plaintiff w’hich could or 
would have interfered in any w’ay with an attempt up¬ 
on his part to institute a suit, such as w’as filed in the 
court below’. Is it claimed that he w’as prevented from 
transacting his business! If not, how’ w’as he preven¬ 
ted from filing a suit! 

In conclusion, we w’ish to observe that under the au¬ 
thorities, imprisonment can not affect the ranning of 
limitations unless the statute itself makes itian excep¬ 
tion. That exception should be interpreted in the light 
of the purposes of same as indicated by the other pro¬ 
visions of the Code. Grouped w’ith that exception are 
those which are in favor of an infant and a person non 
compels mentis. It is apparent that it w’as the purpose 
of the legislation to prevent an injustice being done a 
person under an actual disability, w’ho has sustained a 
wTong and is not in a position to seek redress for the 
same until the removal of the disability. 

It is submitted that the court below properly sus- 
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tain the demurrer to the replication of the plaintiff and 
that its action in so doing should be affirmed. 

Respectfully submitted, 

'VViLTON J. Lambert, 
Rudolph H. Yeatman, 

Attorneys for Appellee. 




